Harris County Department of Education
Public Facility Corporation
Minutes of Meeting of Board of Directors
August 31, 2020 at 12:00 P.M.
A meeting of the Board of Directors of Harris County Department of Education Public Facility
Corporation, a Texas non-profit public facility corporation (the “Corporation”), was held on August 31,
2020 via Zoom Video Conference. Notice of the meeting was given to each director in accordance with
Section 303.040 of the Texas Public Facility Corporation Act and the Texas Open Meetings Act. The
following directors of the Corporation participated in the meeting: James Colbert, Jr., Jesus Amezcua,
Rich Vela, Joe Carreon, and Danny Norris. The following directors of the Corporation were absent from
the meeting: Don Sumners and Richard Cantu. Also attending were Sarah Langlois (HCDE attorney),
Laura Espinoza, Stephanie Barnett, and Stephanie Hardin.
Texas Governor Greg Abbott temporarily suspended a number of open meetings laws in response to the
COVID-19 pandemic, allowing government entities, including HCDE PFC, to conduct meetings by
telephone or videoconference, Notice is hereby given that the HCDE PFC intends to conduct this meeting
via video conference. As required by the temporary suspension, HCDE PFC:
• Has provided online written notice containing a free-of-charge videoconference link, as well as an
electronic copy of any agenda packet, before conducting this meeting via videoconference;
specifically, the public may use the following free-of-charge videoconference link:
https://us02web.zoom.us/j/85745133349?pwd=dEx4RGw3MFVRandnUCtGVUhiUjZxQT09
Password: 6eE2uc
• Will provide the public with access and a means to participate in the meeting; 1 and
• Will provide the public with access to a recording of the meeting.
Item 1
Come to Order

Meeting was called to order at 12:05 p.m. by PFC President Rich Vela.

Item 2
Consider approval of
minutes for June 22, 2020
PFC meeting

Motion made by James Colbert, seconded by Joe Carreon to approve the
minutes of the June 22, 2020 PFC meeting.

Item 3
Report on PFC
Investments as of July 31,
2020

Motion passes 5-0 to approve the minutes of the June 22, 2020 PFC
meeting.
Information item; no action taken.

1

In lieu of a public appearance at the Board Meeting, members of the public may submit written
comments to the PFC Board of Directors via email prior to the beginning of the meeting addressed to
publiccomment@hcde-texas.org, which will be provided to the Board. In your email, please state your
name, address, topic, and comment and reference “PFC.”
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Item 4
Consider approval of
Disbursements for the PFC
as of July 31, 2020

Item 5
Ratification of contracts
relating to new ABS West
campus project under
$50,000 as authorized by
HCDE administration: a.)
ERC Environmental
Construction Services in
the amount of $49,322 (to
replace temporary
irrigation system with
permanent system as per
drawings); b.) NP National
Precisionaire LLC in the
amount of $1,250 (to
perform additional HVAC
testing and balancing); c.)
Rice and Gardner
Consultants Inc. in the
amount of $3,750 (to
provide additional
commissioning testing of
HVAC, plumbing systems,
electrical systems).

Item 6
Consideration and
ratification of Deductive
Change Order in the
amount of $161,816.48 for
allowances and
contingencies within the
Webber Construction
Contract for the new ABS
West campus. The new
amount of the contract is
$8,754,183.92 and
retainage pending is
$430,158.52.
Item 7
Consideration and
approval of acceptance of
ABS West Construction
Project and release of

Motion made by James Colbert, seconded by Danny Norris to approve
disbursements for the PFC as of July 31, 2020.
Motion passes 5-0 to approve disbursements for the PFC as of July 31,
2020.
Motion made by Joe Carreon, seconded by Danny Norris, to ratify contracts
relating to new ABS West campus project under $50,000 as authorized by
HCDE administration: a.) ERC Environmental Construction Services in the
amount of $49,322 (to replace temporary irrigation system with permanent
system as per drawings); b.) NP National Precisionaire LLC in the amount
of $1,250 (to perform additional HVAC testing and balancing); c.) Rice and
Gardner Consultants Inc. in the amount of $3,750 (to provide additional
commissioning testing of HVAC, plumbing systems, electrical systems).
Motion passes 5-0 to ratify contracts relating to new ABS West campus
project under $50,000 as authorized by HCDE administration: a.) ERC
Environmental Construction Services in the amount of $49,322 (to replace
temporary irrigation system with permanent system as per drawings); b.)
NP National Precisionaire LLC in the amount of $1,250 (to perform
additional HVAC testing and balancing); c.) Rice and Gardner Consultants
Inc. in the amount of $3,750 (to provide additional commissioning testing
of HVAC, plumbing systems, electrical systems).

Motion made by Joe Carreon, seconded by Danny Norris to ratify
Deductive Change Order in the amount of $161,816.48 for allowances and
contingencies within the Webber Construction Contract for the new ABS
West campus.
Motion passes 5-0 to ratify Deductive Change Order in the amount of
$161,816.48 for allowances and contingencies within the Webber
Construction Contract for the new ABS West campus.

Motion made by James Colbert, seconded by Danny Norris to approve
acceptance of ABS West Construction Project and release of retainage in
the amount of $430,158.52
Motion passes 5-0 to approve acceptance of ABS West Construction
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retainage in the amount of
$430,158.52

Project and release of retainage in the amount of $430,158.52

Item 8
Consideration and
approval of liquidation of
liabilities relating to new
ABS West campus
construction project as of
August 31, 2020. Any
payment not made prior to
August 31, 2020 will be
paid by HCDE from
General Funds. The total
amount is estimated at
$216,836

HCDE Administration corrected the estimated amount to reflect $98,827.
Motion made by Danny Norris, seconded by James Colbert to approve
liquidation of liabilities relating to new ABS West campus construction
project as of August 31, 2020, in the estimated amount of $98,827.
Motion passes 5-0 to approve liquidation of liabilities relating to new ABS
West campus construction project as of August 31, 2020, in the estimated
amount of $98,827.00.

Item 9
Adjourn

Motion made by Danny Norris, seconded by James Colbert to adjourn the
meeting.
Motion passes 5-0 to adjourn the meeting.
.

PFC President Richard Vela adjourned the meeting at 12:19 p.m.

_____________________________________
Rich Vela, President

_____________________________________
Jesus Amezcua, Secretary
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Harris County Department of Education
Public Facility Corporation
Minutes of Meeting of Board of Directors
October 22, 2020 at 4:00 P.M.
A meeting of the Board of Directors of Harris County Department of Education Public Facility
Corporation, a Texas non-profit public facility corporation (the “Corporation”), was held on October 22,
2020 via Zoom Video Conference. Notice of the meeting was given to each director in accordance with
Section 303.040 of the Texas Public Facility Corporation Act and the Texas Open Meetings Act. The
following directors of the Corporation participated in the meeting: James Colbert, Jr., Jesus Amezcua,
Rich Vela, Joe Carreon, Don Sumners, Richard Cantu, and Danny Norris (joined at 4:11 p.m.). Also
attending were Eric Dick, Michael Wolfe, Amy Hinojosa, Andrea Duhon, Marcus Deitz (bond counsel),
Lewis Wilks, , Shelly Mc Kinley, Sarah Langlois (HCDE attorney) and Laura Espinoza.
Texas Governor Greg Abbott temporarily suspended a number of open meetings laws in response to the
COVID-19 pandemic, allowing government entities, including HCDE PFC, to conduct meetings by
telephone or videoconference, Notice is hereby given that the HCDE PFC intends to conduct this meeting
via video conference. As required by the temporary suspension, HCDE PFC:
• Has provided online written notice containing a free-of-charge videoconference link, as well as an
electronic copy of any agenda packet, before conducting this meeting via videoconference;
specifically, the public may use the following free-of-charge videoconference link:
https://us02web.zoom.us/j/85745133349?pwd=dEx4RGw3MFVRandnUCtGVUhiUjZxQT09
Password: 6eE2uc
• Will provide the public with access and a means to participate in the meeting; 1 and
• Will provide the public with access to a recording of the meeting.
Item 1
Come to Order

Meeting was called to order at 4:04 p.m. by PFC President Rich Vela.

Item 2
Consider the approval of
an Order Authorizing the
Issuance of Harris County
Department of Education
Public Facilities
Corporation Lease
Revenue Bonds, Series
2020 and Awarding the
Sale Thereof; Approving
the Approving the Trust
Indenture Securing the
Lease Revenue Refunding

Consider the approval of an Order Authorizing the Issuance of Harris
County Department of Education Public Facilities Corporation Lease
Revenue Bonds, Series 2020 and Awarding the Sale Thereof; Approving
the Approving the Trust Indenture Securing the Lease Revenue Refunding
Bonds, Series 2020; Authorizing the Execution and Delivery of a Lease
with an Option to Purchase Relating to Educational and Support Facilities;
Authorizing the Execution and Delivery of a Ground Lease; and Approving
Other Matters Incident and Relating Thereto. (The projected principal
amount of the bonds is $27,730,000. This projection is preliminary and
will vary based on market pricing).

Motion made by Richard Cantu, seconded by James Colbert to approve the

1

In lieu of a public appearance at the Board Meeting, members of the public may submit written
comments to the PFC Board of Directors via email prior to the beginning of the meeting addressed to
publiccomment@hcde-texas.org, which will be provided to the Board. In your email, please state your
name, address, topic, and comment and reference “PFC.”
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Bonds, Series 2020;
Authorizing the Execution
and Delivery of a Lease
with an Option to Purchase
Relating to Educational
and Support Facilities;
Authorizing the Execution
and Delivery of a Ground
Lease; and Approving
Other Matters Incident and
Relating Thereto. (The
projected principal amount
of the bonds is
$27,730,000. This
projection is preliminary
and will vary based on
market pricing).

Item 3
Adjourn

Order Authorizing the Issuance of Harris County Department of Education
Public Facilities Corporation Lease Revenue Bonds, Series 2020 and
Awarding the Sale Thereof; Approving the Approving the Trust Indenture
Securing the Lease Revenue Refunding Bonds, Series 2020; Authorizing
the Execution and Delivery of a Lease with an Option to Purchase Relating
to Educational and Support Facilities; Authorizing the Execution and
Delivery of a Ground Lease; and Approving Other Matters Incident and
Relating Thereto. (The projected principal amount of the bonds is
$27,715,000).
Motion passes 6-0-1, with Don Sumners abstaining, to approve the Order
Authorizing the Issuance of Harris County Department of Education Public
Facilities Corporation Lease Revenue Bonds, Series 2020 and Awarding the
Sale Thereof; Approving the Approving the Trust Indenture Securing the
Lease Revenue Refunding Bonds, Series 2020; Authorizing the Execution
and Delivery of a Lease with an Option to Purchase Relating to Educational
and Support Facilities; Authorizing the Execution and Delivery of a Ground
Lease; and Approving Other Matters Incident and Relating Thereto. (The
projected principal amount of the bonds is $27,715,000).

Motion made by Richard Cantu, seconded by James Colbert to adjourn the
meeting.
Motion passes 7-0 to adjourn the meeting.

PFC President Richard Vela adjourned the meeting at 4:35 p.m.

_____________________________________
Rich Vela, President

_____________________________________
Jesus Amezcua, Secretary
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THIS IS A MASTER AGREEMENT (“Agreement”) effective on the date of final execution by the
parties, by and between
Harris County Department of Education
6300 Irvington Boulevard
Houston, TX 77022
(Hereinafter referred to as OWNER) and
Lockwood, Andrews & Newnam, Inc.
2925 Briarpark Dr., Suite 400
Houston, Texas 77042
(Hereinafter referred to as PROGRAM MANAGER)
OWNER issued Request for Qualifications #20/055KJ for Construction Manager-Agent/Project Manager
Services in accordance with Subchapter E of Chapter 2269 of the Texas Government Code to provide
construction manager-agent/project manager services for future Owner capital improvement projects.
PROGRAM MANAGER responded to OWNER’s RFQ. Pursuant to the evaluation process outlined in
OWNER’s RFQ and application law, OWNER selected PROGRAM MANAGER to be awarded a contract.
OWNER intends to assign Work Authorizations to the PROGRAM MANAGER to perform professional
services. Said services shall be defined in each Authorization (“Project”). The term “Project” throughout
this Master Agreement will relate to a respective work authorization.
OWNER and PROGRAM MANAGER in consideration of their mutual covenants herein agree in respect
of the performance or furnishing of professional PROGRAM MANAGEMENT services by PROGRAM
MANAGER with respect to the Project and the payment for those services by OWNER as set forth in this
Agreement and in each individual Work Authorization.

1

GENERAL

1.1

Definitions

1.1.1

Construction Cost. Construction Cost means the total cost to OWNER of those portions of the
entire PROJECT designed, specified, reviewed, observed, scheduled, estimated, accounted or
coordinated by and through PROGRAM MANAGER. Construction Cost does not include
PROGRAM MANAGER’S compensation and expenses, the cost of land, rights-of-way, or
compensation for or damages to properties, or OWNER’s legal, accounting, insurance counseling
or auditing services, or interest and financing charges incurred in connection with the Project.
Construction Cost includes OWNER approved changes that increase or decrease the total cost of
those portions of the entire PROJECT designed, specified, reviewed, observed, scheduled,
estimated, accounted or coordinated by PROGRAM MANAGER. Construction Cost is one of the
items comprising Total Project Costs.

1.1.2

Total Project Costs. Total Project Costs means the sum of the Construction Cost, allowances for
contingencies, the total costs of design professionals, PROGRAM MANAGER costs, allowances
for such other items as charges of all other professionals and consultants, for the cost of land and
rights-of-way, for compensation for or damages to properties, for interest and financing charges
and for other services to be provided by others to OWNER.
PROGRAM MANAGER'S SERVICES AND RESPONSIBILITIES

2
2.1

The PROGRAM MANAGER represents that it will perform its services under the Agreement in
1 of 11
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2.2
2.3

2.4

2.5

2.6

2.7
2.8

conformance with the care and skill ordinarily exercised by similar members of the profession
providing similar services, practicing under similar conditions at the same time and in the same
or similar locality.
No warranties, expressed or implied, are given by the PROGRAM MANAGER in connection
with its performance of services on the Project.
Program Manager is not responsible for supervising, directing, controlling, or otherwise being in
charge of the construction activities, means, methods or safety at the project site; or supervising,
directing, controlling, or otherwise being in charge of the actual work of the Construction
Contractor, its sub-contractors, or other materialmen or service providers not engaged by Program
Manager.
The Executive Director of Facilities is the OWNER’S Representative for this PROJECT, and
unless otherwise specifically provided in this Agreement, the Executive Director of Facilities
shall be the sole point of contact regarding all activities made a part of this agreement.
A Performance Schedule shall be agreed to by PROGRAM MANAGER and OWNER, and
PROGRAM MANAGER shall agree to use commercially reasonable best efforts to complete all
services hereunder in accordance with such performance schedule.
Services will be authorized by the OWNER through issuance of a Work Authorization providing
a description of each item of work, the scope and schedule of services, any special terms and
conditions, and the fee. PROGRAM MANAGER shall commence performance of the Services
upon issuance of each Work Authorization.
The PROGRAM MANAGER shall consult with the OWNER to coordinate the PROGRAM
MANAGER'S time schedule.
The PROGRAM MANAGER shall not engage, contract with or use the services of any SUBCONSULTANTS, without obtaining the prior approval of the OWNER. The PROGRAM
MANAGER shall submit to the OWNER for its approval, a report of the scope of services to be
provided by each such Sub-consultant, with the Sub-Consultant's acknowledgment thereof. No
provision of this Agreement and no approval by the OWNER of the scope of services to be
provided by the SUB-CONSULTANTS shall be construed as an agreement between the OWNER
and the Sub-consultant of the PROGRAM MANAGER or in any way affect the responsibilities
of the PROGRAM MANAGER hereunder. Unless otherwise agreed to in writing by the OWNER,
the fees of any SUB-CONSULTANTS retained by the PROGRAM MANAGER shall be deemed
covered by the basic compensation fee to be paid by the OWNER to the PROGRAM MANAGER.

2.9

Conferences shall be held at scheduled intervals as directed by the OWNER’S
REPRESENTATIVE as appropriate to coordinate required services. The parties to this
Agreement shall meet at the OWNER’S Office (or at some other location convenient to both), at
such specific dates and times as mutually agreed.

3

THE OWNER'S RESPONSIBILITIES

3.1

The OWNER shall designate the OWNER’S REPRESENTATIVE, or his authorized
representative, to act in the OWNER'S behalf with respect to the PROJECT. The OWNER, or
such authorized representative, shall examine the documents submitted by the PROGRAM
MANAGER and shall render decisions pertaining thereto promptly to avoid unreasonable delay
in the progress of the PROGRAM MANAGER'S services.
The OWNER shall furnish the required information and services, upon which PROGRAM
MANAGER may rely, and shall render approvals and decisions in a reasonable time for the
orderly progress of the PROGRAM MANAGER'S services and Work of the Designers and
Contractors.

3.2

4

BASIS OF COMPENSATION

4.1

The OWNER shall compensate the PROGRAM MANAGER for the Scope of Services provided,
in accordance with Article “PAYMENTS TO THE PROGRAM MANAGER”, and the other
Terms and Conditions of this Agreement, as stipulated in each Work Authorization.
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4.2

If the Scope or duration identified by the Work Authorization for the PROGRAM MANAGER'S
services is changed, the amounts of compensation shall be adjusted by mutual agreement.

5

INVOICING

5.1

PROGRAM MANAGER shall invoice OWNER monthly for all labor and reimbursable expenses
incurred, according to the invoicing plan described in the Work Authorization. Any services or
supplies not included in the Work Authorization or specifically identified by the OWNER in
writing to the PROGRAM MANAGER will require OWNER'S written approval prior to
incurring additional services or expense. Approved reimbursable expenses shall be invoiced in an
amount stated within the Work Authorization. Approved additional services shall be invoiced at
the approved negotiated amount. No additional markup shall be allowed on additional services.

6

PAYMENTS TO THE PROGRAM MANAGER

6.1

The compensation for the PROGRAM MANAGER'S services is established for the item(s) of
work in the Work Authorization.
Payments for labor and authorized Reimbursable Expenses to the PROGRAM MANAGER, as
hereinafter referred to, shall be made following presentation, review and approval of the
PROGRAM MANAGER'S detailed invoice.
No addition shall be made to the PROGRAM MANAGER'S compensation based upon Project
construction claims, whether paid by OWNER or denied.
If any item of work is abandoned or suspended, in whole or in part, PROGRAM MANAGER is
to be paid for the services performed prior to receipt of written notice from the OWNER of such
abandonment or suspension.

6.2

6.3
6.4

6.5

6.6

6.7

6.8

6.9

Unless specified otherwise in the Work Authorization, the PROGRAM MANAGER'S monthly
invoices to OWNER shall provide complete information and documentation to substantiate
PROGRAM MANAGER'S charges, and shall be in a form to be specified by the OWNER. All
payments to the PROGRAM MANAGER shall be made on the basis of the invoices submitted
by PROGRAM MANAGER and approved by OWNER. Should additional back-up material be
requested by the OWNER, PROGRAM MANAGER shall comply promptly with such request.
The OWNER reserves the right to correct minor errors that may be discovered in any invoice that
may have been paid to the PROGRAM MANAGER and to adjust the same to meet the
requirements of the Agreement. OWNER shall pay PROGRAM MANAGER promptly, within
forty-five (45) days of the later of the date the performance of the service under the Agreement is
completed or the date the OWNER receives an invoice, for all amounts not disputed under the
Agreement. Invoices for which payment has not been received by PROGRAM MANAGER shall
be subject to interest amounts in accordance with the Texas Prompt Payment Act, Chapter 2251
of the Texas Government Code. PROGRAM MANAGER shall pay any Sub-Consultants and
subcontractors the appropriate share of a payment received from the OWNER not later than the
tenth (10th) day after the date the PROGRAM MANAGER receives the payment.
OWNER shall notify PROGRAM MANAGER of the reason and amount of any disagreement
with billings, including, but not limited to, any known failure of the PROGRAM MANAGER to
perform services in accordance with this Agreement, within twenty-one (21) calendar days of
receipt of the invoice in question. Amounts not disputed will be paid as stated in this Agreement.
Unless specified otherwise in the Work Authorization, for PROJECT representation beyond those
described in the Work Authorization, compensation shall be computed on an hourly basis, at the
PROGRAM MANAGER'S standard hourly rates stated in the Work Authorization. These rates
shall remain in effect for a period of twelve (12) months from the date of the Work Authorization;
thereafter the rates may be adjusted in accordance with normal salary review practices of the
PROGRAM MANAGER. Additional reviews may occur no more frequently than twelve (12)
month intervals. Such adjustments must be mutually agreed to by the OWNER and the
PROGRAM MANAGER.
Payments to the PROGRAM MANAGER shall be made to:
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Lockwood, Andrews & Newnam, Inc., ,
6.10

7
7.1

8
8.1

9
9.1

9.2

9.3

9.4

At the request of the OWNER, the PROGRAM MANAGER shall perform Additional Services
under this Agreement and shall be compensated for the performance of any Additional Services
requested by the OWNER as provided in the Work Authorization. The PROGRAM MANAGER
shall perform Additional Services only after the OWNER and the PROGRAM MANAGER have
executed a written amendment to the Work Authorization specifically providing for the
performance by the PROGRAM MANAGER of such Additional Services.
PROGRAM MANAGER'S ACCOUNTING RECORDS
Records of PROGRAM MANAGER'S services rendered, direct personnel, SUBCONSULTANTS and reimbursable expenses pertaining to the PROJECT, and records of
accounts between OWNER and PROGRAM MANAGER shall be kept on a generally recognized
accounting basis and shall be available to OWNER or its authorized representatives at mutually
convenient times for a minimum of three (3) years after completion of a Work Authorization. All
accounting records that are pertinent to this PROJECT shall be available for the purpose of
making audits, examinations, excerpts and transcriptions.
OWNERSHIP AND USE OF DOCUMENTS
A final copy of all PROGRAM MANAGER'S work products under this Agreement, including,
but not limited to, tracings, drawings, CAD diskettes, estimates, specifications, investigations,
studies and other documents, completed or partially completed, are deemed to be instruments of
service and PROGRAM MANAGER shall retain all ownership interests therein, including,
without limitation, copyrights and all other common law, statutory and other proprietary rights.
PROGRAM MANAGER hereby grants OWNER, upon OWNER's payment to PROGRAM
MANAGER of all amounts due under the Agreement, a limited, non-exclusive, non-transferable
license to use the Work Product solely for the purposes for which the Work Product was created.
REUSE OF SUCH DOCUMENTS BY THE OWNER ON EXTENSIONS OF THIS
PROJECT OR ON ANY OTHER PROJECT WITHOUT SPECIFIC SITE ADAPTATION
BY PROGRAM MANAGER SHALL BE WITHOUT LIABILITY TO THE PROGRAM
MANAGER AND AT OWNER’S SOLE RISK.
TERMINATION OF AGREEMENT
This Agreement may be terminated by either party for cause upon thirty (30) days' written notice
after written notice and at least a thirty-day opportunity to cure have been given, should the other
party fail substantially to perform in accordance with the terms of this Agreement through no fault
of the party initiating the termination. Any such written notice shall contain specific facts indicating
the failure and expectations for appropriate cure of the failure, including the timeframe to remedy
the failure; the party who is alleged to have failed must be provided at least thirty (30) days to
cure the failure.
PROGRAM MANAGER will have the right to terminate this Agreement for convenience by
giving the other Party not less than one hundred twenty (120) calendar days prior written notice;
or in the event that the PROJECT is permanently abandoned. It is the understanding of the
Parties that during the notice period described above, the rights and obligations of the Parties
shall continue in full force and effect until the applicable date of termination of the Agreement.
This Agreement may be terminated for the OWNER’s convenience by the OWNER upon at least
thirty days’ written notice to the PROGRAM MANAGER.
In the event of termination for any reason not the fault of the PROGRAM MANAGER, the
PROGRAM MANAGER shall be compensated for all services performed to termination date,
together with reimbursable expenses then due.
In the event of termination, postponement, delay, suspension, or abandonment, the PROGRAM
MANAGER shall deliver to the OWNER all plans, drawings, specifications, reports, and other
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9.5

data and records pertaining to the PROJECT.
Termination, postponement, delay, suspension or abandonment shall not give rise to any cause of
action or claim against the OWNER for damages, extra remuneration or loss of anticipated profits,
except for compensation for all authorized services incurred prior to written notification of such
termination, postponement, delay, suspension or abandonment.

10

INSURANCE AND INDEMNIFICATION

10.1

THE PROGRAM MANAGER HEREBY AGREES TO IDEMNIFY AND HOLD HARMLESS
OWNER AND ITS TRUSTEES AND EMPLOYEES (THE "INDEMNITEES") FROM AND
AGAINST LOSSES, COSTS, AND DAMAGES WHICH ARE CAUSED BY THE
NEGLIGENT ACTS OR OMISSIONS OF THE PROGRAM MANAGER.
Intentionally left blank.
ALL INDEMNITIES HEREIN SHALL BE BASED UPON COMPARATIVE NEGLIGENCE
PRINCIPLES.
The PROGRAM MANAGER shall purchase and maintain in the minimum amounts enumerated
herein, such insurance as will protect the PROGRAM MANAGER from the claims set forth
herein to the extent caused by the PROGRAM MANAGER'S negligent performance of services
under this Agreement. Such shall include coverage for claims under workers' compensation which
are applicable to the work performed, claims for damages because of bodily injury, occupational
sickness or disease, or death of PROGRAM MANAGER'S employees under any applicable
statutory employers liability law, claims for damages because of bodily injury or death of any
person other than PROGRAM MANAGER'S employees, claims for damages insured by usual
personal injury liability coverage which are sustained (1) by any person as a result of an offense
directly related to the employment of such person by the PROGRAM MANAGER, or (2) by any
other person, claims for damages, other than to the work itself, because of injury to or destruction
of tangible property, including loss of use there from, claims for damages because of bodily injury
or death of any person or property damage arising out of the ownership, maintenance or use of
any motor vehicle, and claims for professional liability / errors and omissions.

10.2
10.3
10.4

10.4.1
10.4.2
10.4.3
10.4.4
10.4.5
10.4.6
10.4.7

A. Commercial General Liability
$1,000,000.00
B. Comprehensive Automobile Liability
$1,000,000.00
Where limits established in A & B above are less than $1,000,000, an excess umbrella liability
coverage of $1,000,000 shall be provided.
C. Workman's Compensation
Statutory Limit
D. Professional Liability / Errors and Omissions
$1,000,000.00
E. Umbrella Liability
$2,000,000.00
Approval by the OWNER wherever required herein shall not relieve the PROGRAM MANAGER
of professional responsibility for its negligent acts, errors and omissions in the performance of
this Agreement.

11

COMPLIANCE WITH LAWS AND ORDINANCES

11.1

The PROGRAM MANAGER, and its SUB-CONSULTANTS, agents, and employees shall
comply with applicable federal and state laws and the ordinances in force at the time of this
agreement at the PROJECT location and other governmental authorities having jurisdiction over
this PROJECT. The PROGRAM MANAGER, however, is not providing professional design
services or construction services; to the extent any licenses or permits are required for the
Construction Program Management Services described herein, PROGRAM MANAGER shall
secure such licenses and permits.

12

ENFORCEMENT. VENUE. GOVERNING LAWS AND NOTICES

12.1

This Agreement shall be enforceable in Harris County, Texas, and if legal action is necessary by
either party with respect to the endorsement of any or all of the terms or conditions herein,
exclusive venue for same shall lie in Harris County, Texas. This Agreement shall be governed by
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12.2

and construed in accordance with the laws of the State of Texas.
All notices and correspondence by either party to the other concerning the conditions of this
Agreement, shall be deemed given when either delivered in person or deposited in the U.S. Mail,
postage prepaid, certified mail, return receipt requested, addressed to the appropriate party at the
following addresses:
OWNER:
Superintendent of Schools
Harris County Department of Education
6300 Irvington Boulevard
Houston, TX 77022
PROGRAM MANAGER:
Lockwood, Andrews & Newnam, Inc.
2925 Briarpark Dr., Suite 400.
Houston, Texas 77042

13

CLAIMS AND DISPUTES

13.1

General

13.1.1

In the event of any dispute, claim, question, or disagreement arising out of or relating to this
Agreement prior to initiating legal action, and as a condition precedent to being entitled to file
such legal action, the parties hereto shall use their best good faith efforts to settle such disputes,
claims, questions, or disagreement. To this effect they shall consult and negotiate with each other
in good faith and, recognizing their mutual interests, attempt to reach a just and equitable solution
satisfactory to both parties.
The OWNER and PROGRAM MANAGER shall commence all claims and causes of action,
whether in contract, tort, or otherwise, against the other arising out of or related to this Agreement
in accordance with the requirements of the method of binding dispute resolution selected in this
Agreement within the period specified by applicable law.
To the extent damages are covered by property insurance, the OWNER and PROGRAM
MANAGER waive all rights against each other and against their respective authorized
representatives and employees of the other for damages, except such rights as they may have to the
proceeds of such insurance as set forth in Agreements between the OWNER and any
CONTRACTOR, if applicable. The OWNER or the PROGRAM MANAGER, as appropriate, shall
require of the contractors, consultants, agents and employees of any of them similar waivers in
favor of the other parties enumerated herein.
In no event shall either Party be liable, whether in contract, tort, or otherwise, to the other Party
for loss of profits, delay damages, or for any special or incidental loss or damage.

13.1.2

13.1.3

13.1.4
13.1.5

13.1.6

13.1.7

Neither party is responsible for damages arising from any circumstances beyond that party’s
reasonable control. For purposes of this Agreement, such causes include, but are not limited to,
strikes or other labor disputes; severe weather disruptions, natural disasters, fire or other acts of
God; riots, war or other emergencies; failure of any governmental agency to act in timely manner;
or discovery of any hazardous substances or differing and unforeseeable site conditions.
PROGRAM MANAGER’s opinions of probable total project costs and/or construction costs, if
any, provided as part of the services under the Agreement are made on the basis of PROGRAM
MANAGER’s knowledge, experience and qualifications and represent Program Manager’s
judgment as an experienced professional engineer, architect and/or scientist, as the case may be.
PROGRAM MANAGER does not guarantee that proposals, bids, or actual total project costs or
total construction costs will not vary from the opinions provided by Program Manager.
Neither this Agreement nor any duties or obligations under it shall be assignable by either party
without the prior written acknowledgement and authorization of the non-assigning party.
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13.1.8

It is agreed that the OWNER’s maximum recovery against PROGRAM MANAGER for any
damages, claims, costs, or expenses arising under any Work Authorization, whether in contract,
tort or otherwise, is limited to the lesser amount of fee paid to the PROGRAM MANAGER under
any Work Authorization or insurance limits established in this Master Agreement. It is expressly
agreed that OWNER’s sole and exclusive remedy against PROGRAM MANAGER under any
Work authorization, whether based in contract, tort or otherwise, is the award of damages, costs or
expenses not to exceed the amount of fee received by PROGRAM MANAGER or the insurance
requirements under this Master Agreement, whichever is less.

13.2

Mediation

13.2.1

Any claim, dispute or other matter in question arising out of or related to this Agreement shall be
subject to mediation as a condition precedent to litigation. If such matter relates to or is the subject
of a lien arising out of the PROGRAM MANAGER’s services, the PROGRAM MANAGER may
proceed in accordance with applicable law to comply with the lien notice or filing deadlines prior
to resolution of the matter by mediation or by binding dispute resolution. The OWNER and
PROGRAM MANAGER shall endeavor to resolve claims, disputes and other matters in question
between them by mediation. A request for mediation shall be made in writing, delivered to the
other party to the Agreement, and filed with the person or entity administering the mediation.
The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held
in the place where the Project is located, unless another location is mutually agreed upon.
Agreements reached in mediation shall be enforceable as settlement agreements in any court
having jurisdiction thereof.
If the parties do not resolve a dispute through mediation pursuant to this Section 13.2, the method
of binding dispute resolution shall be the following:
Litigation in a court of competent jurisdiction.
In the event the OWNER and PROGRAM MANAGER are unable to agree to a date for the
mediation or to the identity of the mediator or mediators within thirty (30) days following the date
of the request for mediation, all conditions precedent in this section shall be deemed to have
occurred.

13.2.2

13.2.3
13.2.4
13.2.5

13.3

In the event of any litigation arising from or related to this Agreement or the services provided
under this agreement, the prevailing party shall be entitled to recover from the non-prevailing
party all reasonable costs incurred, including court costs, attorneys’ fees and all other related
expenses in such litigation.

14

TERM

14.1

This Agreement shall be in force indefinitely, unless terminated.

14.2

PROGRAM MANAGER understands that the Project Performance Schedule is of critical
importance and agrees to undertake all reasonable efforts to expedite the performance of service
required herein so that the PROJECT will proceed as scheduled. In this regard, PROGRAM
MANAGER shall proceed with sufficient qualified personnel necessary to fully and timely
accomplish all services required under this Agreement in the highest professional manner.

15

FINANCIAL INTEREST PROHIBITED

15.1

PROGRAM MANAGER covenants and represents that any subconsultant, its officers,
employees, agents, consultants and subcontractors will have no financial interest, direct or
indirect, in the purchase or sale of any product, materials or equipment that will be recommended
or required for the construction of the PROJECT. PROGRAM MANAGER will be prohibited to
buy or receive as a gift any product materials or equipment from the Contractor.

16

MISCELLANEOUS PROVISIONS

16.1

Unless otherwise provided in this Agreement, the PROGRAM MANAGER and PROGRAM
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16.2

MANAGER'S consultants shall have no liability or responsibility for the discovery, presence,
handling, discharge, removal or disposal of, or exposure of persons to hazardous materials in any
form at the project site, including, but not limited to asbestos, asbestos products, polychlorinated
biphenyl (PCB) or other hazardous or toxic materials as defined by the Environmental Protection
Agency (EPA).
The PROGRAM MANAGER shall have the right to include photographic or artistic
representations of the design of the Project among the PROGRAM MANAGER’s promotional
and professional materials. The PROGRAM MANAGER shall be given reasonable access to the
completed Project to make such representations. However, the PROGRAM MANAGER’s
materials shall not include the OWNER’s confidential or proprietary information if the OWNER
has previously advised the PROGRAM MANAGER in writing of the specific information
considered by the OWNER to be confidential or proprietary. This Section shall survive the
termination of this Agreement unless the OWNER terminates this Agreement for cause.

17

EXTENT OF AGREEMENT

17.1

The Agreement, any Work Authorizations entered into between PROGRAM MANAGER and
OWNER pursuant to this Agreement, OWNER’s Request for Qualifications #20/055KJ,
PROGRAM MANAGER’s response submitted to OWNER’s Request for Qualifications
#20/055KJ, OWNER’s Vendor Packet completed by PROGRAM MANAGER (including all
certifications therein), the attached and incorporated addendum, exhibits, and documents/forms
contain the entire agreement of the parties relative to the purpose(s) of the Agreement and
supercede any other representations, agreements, arrangements, negotiations, or understanding,
oral or written, between the parties to this Agreement. In the event of a conflict between or among
the above-listed documents that comprise the entire agreement of the parties, priority of the
documents shall be in accordance with the following sequence: (1) this Agreement; (2) the Work
Authorization governing the particular project; (3) OWNER’s Request for Qualifications
#20/055KJ; (4) OWNER’s Vendor Packet completed by PROGRAM MANAGER (including all
certifications therein); and (5) PROGRAM MANAGER’s response submitted to OWNER’s
Request for Qualifications #20/055KJ.
Nothing contained herein shall be deemed to create any contractual relationship between the
PROGRAM MANAGER and any of the Contractors, Subcontractors or material suppliers on the
PROJECT; nor shall anything contained in this Agreement be deemed to give any third party any
claim or right of action against the OWNER or the PROGRAM MANAGER which does not
otherwise exist without regard to this Agreement.

17.2

18

SEVERABILITY

18.1

If any one or more of the provisions contained in this Agreement, for any reason, is held to be
invalid, illegal, or unenforceable in any respect, such invalidity, illegality or unenforceability shall
not affect any other provision hereof, and this Agreement shall be construed as if such invalid,
illegal or unenforceable provision had never been contained herein.

19

SUCCESSORS AND ASSIGNS

19.1

The OWNER and the PROGRAM MANAGER, respectively, bind themselves, their partners,
successors, assigns and legal representatives to the other party to this Agreement and to the
partners, successors, assigns and legal representatives of such other party with respect to all
covenants of this Agreement. The PROGRAM MANAGER or OWNER shall not assign, sublet
or transfer any interests in this Agreement without the written consent of both.

20

AMENDMENTS

20.1

This Agreement, representing the entire agreement between the parties, may be amended or
supplemented by mutual agreement of the parties hereto in writing.

21

MISCELLANEOUS PROVISIONS
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21.1

21.2

21.3

21.4
21.5

21.6

21.7

21.8

PROGRAM MANAGER hereby certifies that it is not a company identified on the Texas
Comptroller’s list of companies known to have contracts with, or provide supplies or services to,
a foreign organization designated as a Foreign Terrorist Organization by the U.S. Secretary of
State under federal law. (Tex. Gov’t Code §§ 2252.151-.154)
If (a) PROGRAM MANAGER is not a sole proprietorship; (b) PROGRAM MANAGER has ten
(10) or more full-time employees; and (c) this Agreement has a value of $100,000 or more, the
following certification shall apply; otherwise, this certification is not required. Pursuant to
Chapter 2270 of the Texas Government Code, the PROGRAM MANAGER hereby certifies and
verifies that neither the PROGRAM MANAGER, nor any affiliate, subsidiary, or parent company
of the PROGRAM MANAGER, if any (the “PROGRAM MANAGER Companies”), boycotts
Israel, and the PROGRAM MANAGER agrees that the PROGRAM MANAGER and
PROGRAM MANAGER Companies will not boycott Israel during the term of this
Agreement. For purposes of this Agreement, the term “boycott” shall mean and include refusing
to deal with, terminating business activities with, or otherwise taking any action that is intended
to penalize, inflict economic harm on, or limit commercial relations with Israel, or with a person
or entity doing business in Israel or in an Israeli-controlled territory, but does not include an action
made for ordinary business purposes.
It is the intention of the parties that PROGRAM MANAGER be an independent contractor and
not an employee, agent, joint venturer, or partner of OWNER. Nothing in this Agreement shall
be interpreted or construed as creating or establishing the relationship of employer and employee
between OWNER and either PROGRAM MANAGER or any employee or agent of PROGRAM
MANAGER. As an independent contractor, PROGRAM MANAGER will be solely responsible
for determining the means and methods for performing the Services and shall furnish all tools,
materials, transportation, and personal incidentals necessary in the performance of the Services.
PROGRAM MANAGER shall be responsible for any and all applicable social security and
personal income taxes that may become due as a result of any payments made by OWNER
hereunder and PROGRAM MANAGER shall indemnify and hold OWNER harmless in this
regard.
PROGRAM MANAGER represents that it has all intellectual property rights necessary to enter
into and perform its obligations in this Agreement.
Nothing in this Agreement may be construed to imply that PROGRAM MANAGER has the
exclusive right to provide OWNER services. During the Term of this Agreement, OWNER
reserves the right to use all available resources to procure other services as needed and doing so
will not violate any rights of PROGRAM MANAGER.
PROGRAM MANAGER agrees that PROGRAM MANAGER’s Services will be performed with
reasonable care, skill, judgment, and experience in a professional business-like manner, with no
direct supervision from OWNER.
If OWNER gives written permission for PROGRAM MANAGER to subcontract any of the
Services, PROGRAM MANAGER shall ensure that each subcontractor complies with all
provisions of this Agreement. PROGRAM MANAGER shall require each subcontractor to
maintain and to furnish PROGRAM MANAGER with satisfactory evidence of Workers
Compensation, Employer’s Liability and such other forms and amounts of insurance which
PROGRAM MANAGER deems reasonably adequate. PROGRAM MANAGER will remain
liable for the acts and omissions of such subcontractor(s) and the proper performance and delivery
of the Services.
In the course of performing duties under this Agreement, PROGRAM MANAGER may view,
obtain, or have access to financial, accounting, statistical, personnel, and other information of a
confidential nature concerning students and school districts being served by OWNER and
employees of OWNER. All such information is confidential and shall not be disclosed, directly
or indirectly, to any person other than authorized officials of OWNER, either during the Term of
this Agreement or after such Term. PROGRAM MANAGER acknowledges that OWNER would
be irreparably injured if PROGRAM MANAGER were to disclose such information to third
9 of 11

14
14

parties not entitled to receive such information or to misappropriate such confidential information
for PROGRAM MANAGER’s own purposes or benefit and that money damages would not
compensate OWNER for such irreparable injury.

<<< Signature Page Follows >>>
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EXECUTED ON THE DATE LAST WRITTEN BELOW.

OWNER:
Harris County Department of Education
6300 Irvington Boulevard
Houston, TX 77022`
By:

, on

Printed Name:
Title:

PROGRAM MANAGER:
Lockwood, Andrews & Newnam, Inc.
2925 Briarpark Dr., Suite 400.
Houston, Texas 77042
By:
Printed Name:

, on

October 9, 2020

John P. Grom

Title: Vice President
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This is the Work Authorization, consisting of 11 pages, referred to in the
Master Agreement between OWNER and PROGRAM MANAGER,

WORK AUTHORIZATION BASED UPON
MASTER AGREEMENT
BETWEEN
OWNER AND PROGRAM MANAGER
Authorization 01

THIS

IS

A

WORK

AUTHORIZATION

made
as
, 2020,

of

By and between
Harris County Department of Education (“OWNER”)
and
Lockwood, Andrews & Newnam, Inc. (“PROGRAM MANAGER”) and is governed by all provisions of
the
OWNER-PROGRAM
MANAGER
MASTER
AGREEMENT
dated
.
OWNER intends to utilize the services of the PROGRAM MANAGER to complete the projects generally
described below. The costs of Technology, Furniture, Fixtures and Equipment and Program Manager fees
are included in the Total Project Cost.
1

ADMINISTRATION BUILDING RENOVATION:

1.1
1.2
1.3
1.4

Substantial Completion: February 9, 2023
Design Status: Design has not started
Design Firm: Unknown at the time of this Authorization
Total Project Costs: $8,365,500

2

ADULT EDUCATION BUILDING:

2.1
2.2

Substantial Completion: October 25, 2022
Design Status: Design has not started

2.3

Design Firm: Unknown at the time of this Authorization

2.4

Total Project Costs: $18,358,750

2.4.1
2.4.2

Renovation Total Project Costs: $1,500,000
New Construction Total Project Costs: $16,858,750
Page 1 of 11
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Master Agreement between OWNER and PROGRAM MANAGER,

3

HIGHPOINT SCHOOL:

3.1
3.2
3.3
3.4

Substantial Completion: October 25, 2022
Design Status: Design has not started
Design Firm: Unknown at the time of this Authorization
Total Project Costs: $7,916,645

The OWNER intends to select all professional services firms (Architecture, engineering, commissioning,
testing and balancing, construction materials testing) from an established pool of approved firms and/or in
accordance with applicable law and OWNER policy.
The OWNER intends to use Competitive Sealed Proposals as the construction services procurement
method.
The OWNER will issue Revenue Bonds and Maintenance Tax Notes for the projects. PROGRAM
MANAGER shall endeavor to procure work packages to utilize Maintenance Tax Notes to the largest extent
possible if work complies with the Maintenance Tax Noted parameters.
OWNER AND PROGRAM MANAGER in consideration of their mutual covenants and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, herein agree in
respect of the performance or furnishing of PROGRAM MANAGEMENT services by PROGRAM
MANAGER with respect to the PROJECT and the payment for those services by OWNER as set forth
below and in the Master Agreement between the parties.
1

DESCRIPTION OF PROGRAM MANAGEMENT SERVICES

1.1

Planning and Initiation Phase

1.1.1

Prepare a Microsoft project-based Program schedule showing priorities, sequences, durations,
and responsible parties for major design, pricing, construction and OWNER activities.

1.1.2

1.1.4

Work with the OWNER to prepare Project budgets. Establish cost categories for cost tracking on
a per-Project basis.
Work with OWNER Administration and financial/bond advisors, as requested, to provide data
and analyses. Provide overall budget and milestone dates for encumbrances.
Assist in project/program cash flow projections

1.1.5

Work with OWNER to establish accounting and reporting methods.

1.1.5.1
1.1.5.2
1.1.5.3

Work with OWNER to prepare a project budget
Work with OWNER to establish accounting structure
Establish document controls system and manage use of the system by project teammates.

1.1.6

Using OWNER’S approved pool of professional services firms and/or professional service firms
selected by OWNER in accordance with applicable law and OWNER policies, upon direction by
the OWNER, negotiate contracts with OWNER’S legal counsel, and prepare all correspondence,
reports and contracts for OWNER approval.

1.1.7

Provide consultation for procurement process for selection of general contractor(s). Participate in
OWNER-led process by reviewing submissions and providing evaluation of qualifications,
proposals, and pricing.

1.2

Pre-construction Phase

1.2.1

Evaluate program and budget requirements and cause selected Architect-Engineer (A/E) to prepare

1.1.3
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1.2.14
1.2.15

final program of requirements.
Oversee progress activities of the A/E.
Provide Quality Control checking of A/E submission documents. Prepare written review and
maintain follow-up log for quality assurance. Multi-discipline technical review. Provide review
comments to A/E and coordinate receipt of responses, verifying correction of noted deficiencies.
Arrange meetings and design sessions to facilitate design inputs by all end users including
administration, staff, teachers, directors, support services and students as well as committees and
the community (as desired).
Review estimates, budgets and time lines prepared by the A/E and produce a report identifying
variances from the Program Budget along with recommendations for resolving such variances.
Advise on use of materials, site use, building systems, construction feasibility, time requirements,
value engineering, and cost control.
Develop, in consultation with OWNER, requirements for furniture for each facility. Manage
furniture procurement.
Manage coordination of power and data requirements for OWNER-furnished furniture for each
Project.
Manage move coordination activities, including portable buildings instructional materials, music
instruments, furniture, shop equipment and personal belongings.
Assist with coordination of Owner Furnished Owner Installed (OFOI) and Owner Furnished
Contractor Installed (OFCI) items. Includes technology infrastructure (conduit, cabling, patch
panel, face plate termination), restroom accessories, food service equipment, and artwork.
Coordinate contract documents for OWNER. Work with OWNER legal counsel on the
preparation of contract forms for inclusion in bidding documents
Facilitate developing bidder pre-qualifications, issuing procurement documents, conducting prebid conferences, receiving bids, bid analyses, and recommending awards.
Facilitate procurement of material testing labs, air balancing services and other necessary
construction-phase consultants not provided through the A/E. Work with OWNER legal counsel
on the preparation of contract forms.
Facilitate pre-award conferences and contracts.
Provide value engineering on projects.

1.3

Construction Phase

1.3.1
1.3.2

Assist the A/E in administering contracts for construction.
Provide administrative, management and related services to monitor, observe and evaluate work
of the contractor, testing labs, and A/E. Handle contract administrative responsibilities for the
OWNER. Assist the A/E in completing projects in accordance with OWNER objectives for costs,
time and quality.
Schedule and conduct with the A/E pre-construction, construction and progress meetings to
discuss projects.
Perform construction observation activities once per week
Prepare construction observation reports once per week
Monitor, update and enforce construction schedules.
Enforce contracts to achieve satisfactory performance from all contractors, labs and professionals.
Provide regular monitoring of approved estimates of construction costs and maintain cost
accounting records. Provide monthly financial briefings and summaries of all project costs.
Review and make recommendations to OWNER on all requests for changes (Proposal Requests,
Request for Information, Supplemental Instructions) in construction and change orders.
Review, evaluate and make recommendations to OWNER on all invoices and applications for
payment. Assign job accounting code to each invoice transaction for accurate accounting of costs.
Modify budget to reflect changes to committed costs
Record cost commitments (Contracts, Purchase Orders)
Record expenditures against established cost commitments

1.2.2
1.2.3

1.2.4

1.2.5
1.2.6
1.2.7
1.2.8
1.2.9
1.2.10

1.2.11
1.2.12
1.2.13

1.3.3
1.3.4
1.3.5
1.3.6
1.3.7
1.3.8
1.3.9
1.3.10
1.3.11
1.3.12
1.3.13
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1.3.14
1.3.15
1.3.16
1.3.17
1.3.18
1.3.19
1.3.20
1.3.21
1.3.21.1
1.3.21.2
1.3.21.3
1.3.21.4
1.3.21.5
1.3.21.6
1.3.21.7
1.3.21.8
1.3.22
1.3.23
1.3.24

Manage approval workflow for proposed change orders (PCO’s) and Allowance expenditure
Authorizations (AEA’s)
Develop and implement procedures with A/E for progress and final payments to contractor.
Assist in obtaining all permits.
Coordinate the services of all A/E’s, surveyors, testing labs and other consultants.
Assist in verifying that all work conforms to contract documents. Follow-up on deficiencies
identified during observations.
Assist A/E in contract interpretations and OWNER intent.
Receive certificates of insurance.
Receive and facilitate review of shop drawings, product data, samples and other submittals and
assist owner and A/E with approvals. Facilitate approval from OWNER on key equipment and
products:
Air handlers,
Chillers,
Boilers,
Controls network,
Camera systems,
Flooring types,
Roofing system,
Keying system
Record and report project progress.
Maintain record copies of contract documents, addenda, change orders, and other modifications.
Assist in arranging for delivery, storage, protection and security of OWNER-purchased
materials, systems and equipment.

1.4

Closeout Phase

1.4.1

1.4.6
1.4.7

Facilitate A/E and OWNER checkouts of utilities and assist in initial start-up and testing of
systems.
Coordinate the demonstration and training for equipment and services.
Coordinate the timing and conditions for furniture delivery and installation with Contractor and
OWNER schedules.
Facilitate A/E in substantial completion inspections, and furnishing to OWNER guarantees,
affidavits, releases, bonds, keys, manuals, record drawings, and maintenance stocks.
Review closeout documents for thoroughness and compliance with project requirements.
Address missing items with Contractor and A/E
Represent the OWNER during final inspections and walk-through.
Facilitate training meetings for OWNER staff in use of new facilities, components and equipment.

1.5

Warranty Phase

1.5.1

1.5.3
1.5.4
1.5.5
1.5.6

Establish protocol for reporting warranty deficiency. Prepare a document for use by OWNER to
disposition warranty claims
Disposition warranty claim and identify appropriate party for response; architect, contractor or
OWNER
Establish and track warranty items and corrective actions
Coordinate and participate in 11-month warranty walk through and review
Develop warranty actions as identified during 11-month warranty walk through
Prepare warranty phase transition plan for OWNER responsibility of future Warranty needs

1.6

Communications Activities

1.6.1
1.6.2
1.6.3

Participate in meetings with Superintendent and designated staff related to the projects.
Prepare monthly Project update reports for consumption by Board of Trustees and Superintendent
Attend monthly Board of Trustees meetings and Public Facility Corporation meetings, as

1.4.2
1.4.3
1.4.4
1.4.5

1.5.2
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1.6.4

requested
Provide content to allow OWNER to update web site communication page(s) for managed
projects. Prepare charts, graphs, photos, status summaries and other reporting for OWNER web
site

1.7

Excluded Services

1.7.1

1.7.7
1.7.8

Provide draft and preliminary Program of Requirements (POR) for facility projects, working with
Administration, Faculty/Staff, and committees.
Provide consultation on existing site analyses and new site analyses and selection.
Provide consultation and lead the process for selection of A/E firms; handle requests for
qualification statements and letters of interest; assist in developing short list.
Prepare for and participate in community (PTO, Campus, etc) Bond Update Meetings
Prepare for and participate in Citizen’s Bond Advisory Committee Meetings
Advise and coordinate methods for contractor selection and construction delivery (competitive
bid, competitive sealed proposal, construction manager-at-risk, etc.).
Co-locating in the OWNER’S facilities, except as otherwise provided herein
Commissioning services

2

PAYMENTS TO THE PROGRAM MANAGER

2.1

OWNER shall pay PROGRAM MANAGER for Basic Services, identified in Article 1
“Description of Program Manager’s Services” of this Work Authorization, as follows:

2.1.1

A lump sum fee of One Million Three Hundred Fifty Thousand Dollars and Zero Cents
($1,350,000.00).

2.2

Additional Services shall only be paid and costs incurred upon OWNER’S prior written
authorization, except as stated in section 2.3.1.2 where expenses are authorized in advance by this
Work Authorization. When authorized, OWNER shall pay PROGRAM MANAGER for
Additional Services as follows:

2.2.1

General. For services of PROGRAM MANAGER’S principals and employees engaged directly
on the Project performed or furnished, an amount equal to PROGRAM MANAGER’S direct labor
cost times a factor of 3.5. Direct Labor Cost means salaries and wages (basic, premium and
incentive) paid to personnel, but does not include indirect payroll related costs or fringe benefits.
PROGRAM MANAGER’S Consultants. For services of PROGRAM MANAGER’S Consultants
performed or furnished, the amount billed to PROGRAM MANAGER therefor times a factor of
one point zero (1.0).
Serving as a Witness. For services performed by PROGRAM MANAGER’S principals and
employees as consultants or witnesses in any litigation, arbitration or other legal or administrative
proceeding, at the rate of $1,800.00 per day, or any portion thereof (but compensation for time
spent in preparing to appear in any such litigation, arbitration or proceeding will be on the basis
provided in paragraph 2.2.1). For PROGRAM MANAGER’S Consultants for such services will
be on the basis provided in paragraph 2.2.2.

1.7.2
1.7.3
1.7.4
1.7.5
1.7.6

2.2.2

2.2.3

2.3

OWNER shall pay PROGRAM MANAGER for Reimbursable Expenses as follows:

2.3.1

Reimbursable Expenses are in addition to compensation for Basic and Additional Services and
include expenses incurred by the Program Manager and the Program Manager’s consultants
directly related to the Program, as follows:

2.3.1.1 If authorized in advance in writing by the OWNER
2.3.1.1.1 Customization of the Program Management Information System;
2.3.1.1.2 Site office expenses;
2.3.1.1.3 Fees paid for securing approval of authorities having jurisdiction over the projects;
2.3.1.1.4 Fees paid for testing, surveys or other data obtained at the request of the OWNER;
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2.3.1.1.5
2.3.1.1.6
2.3.1.1.7
2.3.1.1.8
2.3.1.1.9

Professional photography and presentation materials;
Reproduction costs for contract documents;
Expense of additional insurance coverage or limits if the OWNER requests such insurance in
excess of that normally carried by the PROGRAM MANAGER or PROGRAM MANAGER’s
consultants;
Out-of-town travel, lodging and meals, and;
Other similar Program-related expenses

2.3.1.2 Not requiring authorization in advance by the OWNER:
2.3.1.2.1 Program Management Information System Software seats (10-total) for OWNER’S use;
2.3.1.2.2 Transportation between PROGRAM MANAGER office and OWNER facilities;
2.3.1.2.3 Long distance services, dedicated data and communication services, teleconferences;
2.3.1.2.4 Printing, reproductions, plots, standard form documents;
2.3.1.2.5 Postage, handling and delivery;
2.4

Other Provisions Concerning Payments.

2.4.1

The payments due under Article 2.1.1 to the PROGRAM MANAGER shall be billed monthly
and distributed equally over Twenty-Seven (27) months.
PROGRAM MANAGER is required to submit original invoices to the OWNER’s Business
Office ATTN: Accounts Payable. The invoices can be mailed through the postal service to
OWNER’s Business Office ATTN: Accounts Payable, 6300 Irvington Boulevard, Houston,
Texas 77022, or emailed to accountspayable@hcde-texas.org.
The invoices should include the following:
1. Date of invoice
2. Period of service
3. List of services provided
4. Location where services were provided
5. Invoice number
6. Contact information
7. Deliverables under the contract
8. Certification of service provided through a signature by company representative
Payment to PROGRAM MANAGER shall be made only after Services are performed and
not before. Advance payment to PROGRAM MANAGER is strictly prohibited. PROGRAM
MANAGER shall submit invoices within a timely manner during OWNER’s fiscal year in
which the good(s) and/or services are purchased. In accordance with Texas Government Code
§ 2251.021, payments are due to PROGRAM MANAGER within forty-five (45) days after
the later of the following: (1) the date OWNER receives the goods under the Agreement;
(2) the date the performance of the service under the Agreement is completed; or (3) the
date OWNER receives an invoice for the goods or service. PROGRAM MANAGER agrees
to pay any subcontractors, if any, the appropriate share of the payment received from OWNER
not later than the tenth (10th) day after the date PROGRAM MANAGER receives the
payment from OWNER. The exceptions to payments made by OWNER and/or PROGRAM
MANAGER listed in Texas Government Code § 2251.002 shall apply to this Agreement.
Failure to send the invoices to OWNER’s Accounts Payable Office will delay payment.
PROGRAM MANAGER certifies that no work has been performed before the effective date
of this Agreement. Invoices submitted by Contractor for work performed prior to the effective
date of the Agreement may not be honored by OWNER, in OWNER’s sole discretion.
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2.4.2

In addition to all other rights and remedies that OWNER may have, OWNER shall have the
right to setoff, against any and all amounts due to PROGRAM MANAGER by OWNER,
whether due under this Agreement or any other agreement between OWNER (including any
division of OWNER) and PROGRAM MANAGER, any sums for which OWNER is entitled
to under this Agreement, as determined by OWNER in its sole discretion, including, without
limitation, sums due by PROGRAM MANAGER to OWNER as a result of indemnification
obligations, warranty claims, as applicable.
Payments Upon Termination.

2.4.2.1

In the event of termination during any phase of the Basic Services, PROGRAM MANAGER will
be paid for services performed or furnished in accordance with this Agreement during that phase
on the basis of PROGRAM MANAGER’S Hourly Rates for services performed or furnished
during that phase to date of termination by PROGRAM MANAGER’S principals and employees
engaged directly on the Project plus reasonable sums for demobilization of the project. Direct
Labor Cost means salaries and wages (basic, premium and incentive) paid to personnel, but does
not include indirect payroll-related costs or fringe benefits.

3

MISCELANEOUS PROVISIONS

3.1

Construction Administration

3.1.1

The PROGRAM MANAGER shall visit each site weekly in order to observe the progress and
quality of the Work completed by the Contractor. Such visits and observation are not intended to
be an exhaustive check or detailed inspection of the Contractor’s work but rather to allow the
PROGRAM MANAGER, as a professional, to become generally familiar with the Work in
progress and to determine, in general, if the work is proceeding in accordance with the Contract
Documents.
Based on this general observation, the PROGRAM MANAGER shall keep the OWNER informed
about the progress of the Work and shall endeavor to guard the OWNER against deficiencies in
the Work.
If the OWNER desires more extensive project observation or full-time project representation, the
OWNER shall request that such services be provided by the PROGRAM MANAGER as
Additional Services in accordance with the terms of this agreement.
The PROGRAM MANAGER shall not supervise, direct or have control over the Contractor’s
work nor have any responsibility for the construction means, methods, techniques, sequences or
procedures selected by the Contractor nor for the Contractor’s safety precautions or programs in
connection with the Work. These rights and responsibilities are solely those of the Contractor in
accordance with the Contract Documents.
The PROGRAM MANAGER shall not be responsible for any acts or omissions of the Contractor,
subcontractor, any entity performing any portions of the Work, or any agents or employees of any
of them. The PROGRAM MANAGER does not guarantee the performance of the Contractor and
shall not be responsible for the Contractor’s failure to perform its Work in accordance with the
Contract Documents or any applicable laws, codes, rules or regulations.

3.1.2

3.1.3

3.1.4

3.1.5

3.2

Opinions of Cost

3.2.1

PROGRAM MANAGER’S opinions of probable Construction Cost provided for herein are to be
made on the basis of PROGRAM MANAGER’S experience and qualifications and represent
PROGRAM MANAGER’S best judgment as an experienced and qualified professional generally
familiar with the construction industry. However, since PROGRAM MANAGER has no control
over the cost of labor, materials, equipment or services furnished by others, or over the
Contractor’s methods of determining prices, or over competitive bidding or market conditions,
PROGRAM MANAGER cannot and does not guarantee that proposals, bids or actual
Construction Cost will not vary from opinions of probable Construction Cost prepared by
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PROGRAM MANAGER. If OWNER wishes greater assurance as to probable Construction Cost,
OWNER shall employ an independent cost estimator.
3.3

Owner Responsibilities

3.3.1

Provide and update information regarding requirements for, and limitations on, the Program in a
timely manner, objectives, schedule constraints and criteria, and site requirements; and any other
information required for the PROGRAM MANAGER to perform its services.
Communicate the responsibilities and authority, and limits thereof, of the PROGRAM
MANAGER to the OWNER’s officers, directors, partners, employees, agents and OWNER’s
other Consultants and Contractors and enforce compliance with authorities granted to the
PROGRAM MANAGER.
Identify a representative authorized to act on the OWNER’S behalf with respect to the Program.
The OWNER shall render decisions in a timely manner in order to avoid unreasonable delay in
the orderly and sequential progress of the PROGRAM MANAGER’S services.
The Owner shall require all contractors to name the PROGRAM MANAGER and its consultants
as Additional Insureds on all insurance policies where available.
Furnish tests, inspections, and reports required by law or the Project, such as structural,
mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous materials.
Furnish all legal, insurance, financing, and accounting services, including auditing services, that
may be reasonably necessary at any time for the Project to meet the OWNER’s needs and
interests.
Provide the PROGRAM MANAGER access to the Project site and other facilities under the
OWNER’s control and associated with the Project. The OWNER shall obligate its contractors to
provide the PROGRAM MANAGER access to the Project site wherever Work is in preparation
or progress.
The OWNER agrees not to solicit or hire the PROGRAM MANAGER’s employees who are
involved with the Project prior to one year after completion of the Project.
Permit the PROGRAM MANAGER to include photographs, videos and audio of the Project
among the Program Manager’s promotional and professional materials, provided that no students
shall be identifiable and no student shall be video recorded without parent permission as required
by applicable law and OWNER policies.
For the PROGRAM MANAGER’S convenience and occasional use furnish secure office space
and furnishings at the OWNER’S office at 6005 Westview Dr., Houston, TX 77055, for the
PROGRAM MANAGER’S staff. Space shall provide controlled access through keying or card
access control.
Furnish technology requirements

3.3.2

3.3.3

3.3.4
3.3.5
3.3.6

3.3.7

3.3.8
3.3.9

3.3.10

3.3.11

3.3.11.1 Within two weeks of notice to proceed, furnish publicly addressable data connection or thirdparty dedicated connection from independent internet service provider.
3.3.11.2 Within two weeks of notice to proceed, furnish two data drops per workstation; 1 for data and one
for VOIP phone.
3.3.11.3 Within two weeks of notice to proceed, furnish patch panel for cabling required to support
connections noted above. PROGRAM MANAGER will furnish switch, UPS, firewall and
wireless access point(s) for the space.
3.3.11.4 Furnish copy and scanning capabilities. Equipment must be connected accessible from the
network and PROGRAM MANAGER devices. Include color printing and scanning in sizes up to
11”x17”.
3.3.11.5 If the OWNER requires PROGRAM MANAGER to access programs or data only available on
the OWNER’S equipment or network, the OWNER shall furnish equipment or pathway to the
network for PROGRAM MANAGER to access the programs or data.
3.3.12

Furnish accounting records

3.3.12.1 Solely for the work described under this Work Authorization, OWNER shall furnish accounting
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transaction records to allow the OWNER and PROGRAM MANAGER to continuously reconcile
accounting records between the parties. Records shall be furnished not less than monthly with a
goal of weekly. Records include:
3.3.12.2 Furnish original and modified purchase order copies
3.3.12.3 Furnish open and close purchase order report with balances
3.3.12.4 Furnish check written data
3.3.12.4.1 Check number
3.3.12.4.2 Payee
3.3.12.4.3 Amount
3.3.12.4.4 Purchase Order against which the cost was recorded
3.3.12.4.5 Account number against which the cost was recorded
3.3.12.4.6 Remittance advice for consolidated checks
3.3.13

Select, purchase and install instructional aids, consumables, instructional equipment, handheld
equipment, technology, copiers/printers, vending equipment, coffee equipment, nurses office
consumables, floor mats, traffic cones, gym equipment, dry-erase markers, and similar items.

4

SCHEDULE FOR PERFORMANCE OF THE SERVICES

4.1

Commencement and completion date: The compensation identified in this Work Authorization is
based on the Occupancy for Use of the Projects for their intended purpose (Substantial
Completion date) shown below, with completion of the closeout phase and warranty phase
activities by PROGRAM MANAGER as described in Sections 1.4 and 1.5:

4.1.1
4.1.2
4.1.3

Administration Building Renovation: February 9, 2023
Adult Education Building: October 25, 2022
Highpoint School: October 25, 2022

4.2

The commencement of services shall be no sooner than the date this Work Authorization is fully
executed by the parties and received in the PROGRAM MANAGER’S office. Should the duration
of PROGRAM MANAGER’S services be required to extend more than ninety (90) calendar days
beyond the Substantial Completion date due to factors beyond the control of PROGRAM
MANAGER and not due to a force majeure event (as hereinafter described), additional
compensation shall become due as described in Section 2.2, with the exception of the closeout
phase and warranty phase activities by PROGRAM MANAGER as described in Sections 1.4 and
1.5, which are included as Basic Services. For purposes of this Section 4.2, a “force majeure
event” shall mean any delay, failure in performance, or interruption of service resulting directly
or indirectly from acts of God, network failures, acts of civil or military authorities, civil
disturbances, pandemic, epidemic, wars, energy crises, fires, transportation contingencies,
interruptions in third-party telecommunications or Internet equipment or service, other
catastrophes, or any other occurrences which are reasonably beyond such party’s control. Where
PROGRAM MANAGER recommends measures within the contracts of the OWNER’S
consultants or contractors managed by PROGRAM MANAGER be enforced, and those
recommendations are not implemented by the OWNER, causing additional cost to PROGRAM
MANAGER, PROGRAM MANAGER shall be entitled to additional compensation as described
in Section 2.2.

5

LIMITATION OF LIABILITY

5.1

It is agreed that the OWNER’s maximum recovery against PROGRAM MANAGER for any
damages, claims, costs, or expenses arising under this Work Authorization, whether in contract,
tort or otherwise, is limited to the lesser amount of fee paid to the PROGRAM MANAGER under
this Work Authorization or insurance limits established in the Master Agreement. It is expressly
agreed that OWNER’s sole and exclusive remedy against PROGRAM MANAGER under this
Work authorization, whether based in contract, tort or otherwise, is the award of damages, costs
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or expenses not to exceed the amount of fee received by PROGRAM MANAGER or the insurance
requirements under the Master Agreement, whichever is less.
6.

OWNERSHIP OF WORK PRODUCT
All work product, including any concepts, products, software, research, reports, studies, data,
photographs, negatives, or other documents, drawings or materials prepared by PROGRAM
MANAGER in the performance of its obligations under this Agreement will be deemed works for
hire and the exclusive property of OWNER. PROGRAM MANAGER shall deliver all such
materials to OWNER upon completion, termination, or cancellation of this Agreement. Any
programs, data, or other materials furnished by OWNER for use by PROGRAM MANAGER in
connection with the Services performed under this Agreement will remain OWNER’s property.
Any pre-existing programs, data, or other materials furnished and owned by PROGRAM
MANAGER for use by PROGRAM MANAGER in connection with the Services performed under
this Agreement will remain PROGRAM MANAGER’s property.

<<< Signature Page Follows >>>
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EXECUTED ON THE DATE LAST WRITTEN BELOW.

OWNER:
Harris County Department of Education
6300 Irvington Boulevard
Houston, TX 77022
By:

, on

Printed Name:
Title:

PROGRAM MANAGER:
Lockwood, Andrews & Newnam, Inc.
2925 Briarpark Dr., Suite 400
Houston, Texas 77042
By:

, on October 9, 2020

Printed Name: John P. Grom
Title: Vice President
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Agenda Item:

Consider selection of architects for the HCDE Capital Improvement Program Projects,
based on demonstrated competence and qualifications, pursuant to RFQ #20/043IA, and
authorize the Superintendent or his designee to negotiate, finalize, and execute contracts for
the projects for fair and reasonable prices.
The recommended architects for each project are: (1) cre8 Architects for the new Adult
Education building and the Adult Education Renovation project, new Highpoint School East
middle school campus, project, and new Academic and Behavior School East campus project
(Projects funded primarily from Series 2020 Lease Revenue Bonds -Projects funded
primarily from 2020 Revenue Bonds); and (2) English + Associates, Inc. for the renovation
of the Reagan (Irvington) Administration building project – funded through Series 2020
Maintenance Tax Notes.
Rationale:

Justification:
The Department received statements of qualifications in response to RFQ #20/043IA, and the Board approved a
pool of architects pursuant to RFQ #20/043IA on September 16, 2020. HCDE Administration selected 6
architectural firms from the pool to make presentations on October 22, 2020. The HCDE Administration is
recommending the following architects for each project as follows:
(1) cre8 Architects for the new Adult Education building and Adult Ed Renovation project, new Highpoint
School East middle school campus, and new Academic and Behavior School East campus; and
(2) English + Associates, Inc. for the renovation of the Reagan (Irvington) Administration building project
Fiscal Impact and Cost/ Funding source
The projects’ operating budgets for the architects are estimated as follows:
1. cre8 Architects: new Adult Education building and Adult Ed Renovation project: $14,180,400 x 6.5% =
$921,726
2. cre8 Architects: new Highpoint School East middle school campus: $5,651,500 x 6.5% = $367,347.50
3. cre8 Architects: new Academic and Behavior School East campus: $12,550,000 x 4.5% = $564,500
4. English + Associates, Inc.: renovation of Reagan (Irvington) Administration building: $5,850,000 x 8.75%
= $512,200
Compliance with Board Policy
CE (Local/Legal) – Annual Operating Budget
CH (Legal/Local) – Purchasing and Acquisition
Recommendation:
HCDE Administration recommends approval of the architectural firms for the projects listed above in order to
continue with the capital improvement program and recommends authorizing the Superintendent or his designee to
negotiate, finalize, and execute contracts with the architects for the projects for fair and reasonable prices.
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